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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

10  CFR  Part  212 
(Docket  No.  ERA-R-78-18-A] 

Mandatory  Petroleum  Price 
Regulations;  Production  Incentives  for 
Marginal  Properties 
agency:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Procedural  and  Interpretative 
Amendments. 

summary:  On  April  5, 1979,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  adopted  amendments  to  the 
Mandatory  Petroleum  Price  Regulations 
designed  to  provide  crude  oil  producers 
with  jf  one-time  option  to  update  the 
base  production  control  level  (BPCL)  or 
the  unit  base  production  control  level 
(unit  BPCL)  for  any  domestic  property 
(44  FR  25160,  April  27, 1979).  The  April  5 
amendments  established  August  31, 1979 
as  the  deadline  for  electing  an  updated 
BPCL  or  unit  BPCL.  ERA  is  now 
adopting  a  procedural  amendment  to  the 
price  regulations  that  extends  through 
December  31, 1979,  the  time  in  which  a 
producer  may  make  this  one-time 
election.  Further,  interpretative 
amendments  are  being  adopted  to 
clarify  the  manner  in  which  a  producer 
may  certify  to  a  first  purchaser  the 
amount  of  lower  tier  and  upper  tier 
crude  oil  that  was  produced  from  a 
property  for  which  an  updated  BPCL  or 
unit  BPCL  was  elected. 

EFFECTIVE  DATE:  November  14, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Webb  (Office  of  Public  Information), 
Economic  Regulatory  Administration,  2000 
M  Street,  NW..  Room  B-110,  Washington. 

D  C  20461,  (202)  634-2170. 

William  Carson  (Office  of  Regulations  and 
Emergency  Planning).  Economic  Regulatory 
Administration.  2000  M  Street.  NW.,  Room 
2304.  Washington,  D  C  20461.  (202)  254- 
7200. 

Eugene  Glass  (Office  of  Fuels  Regulations). 
Department  of  Energy,  2000  M  Street,  NW.. 
Room  6128E,  Washington,  D.C  20461,  (202) 
254-7183. 

I. ynette  Charboneau  (Office  of  General 

Counsel),  Department  of  Energy.  12th  and 
Pennsylvania  Avenue,  NW.,  Room  1147, 

W  ashington.  D.C.  20461,  (202)  633-8905. 

SUPPLEMENTARY  INFORMATION: 

1  Introduction 

II.  Amendments  Adopted 

III  Procedural  Requirements 

I.  Introduction 

On  April  5,  1979,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  amended 
the  Mandatory  Petroleum  Price 


Regulations  (10  CFR  Part  212)  to  allow 
crude  oil  producers  to  elect  on  a  one¬ 
time  basis  to  update  the  base  production 
control  level  or  the  unit  base  production 
control  level  for  any  domestic  crude  oil 
property  (44  FR  25160,  April  27. 1979). 
Effective  June  1, 1979,  subparagraph 
(c)(1)  of  the  definition  of  base 
production  control  level  (BPCL)  set  forth 
in  10  CFR  212.72  permits  a  producer  to 
calculate  a  property’s  BPCL  based  on 
the  amount  of  old  crude  oil  produced 
and  sold  from  the  property  during  the 
six-month  period  ending  March  31. 1979. 
Subparagraph  (h)  of  10  CFR  212.75 
permits  a  unit  base  production  control 
level  (unit  BPCL)  to  be  calculated  in  a 
like  manner.  A  producer  so  electing  to 
update  the  BPCL  or  unit  BPCL  for  any 
property  must  certify  the  new  BPCL  or 
unit  BPCL  to  any  first  purchaser  no  later 
than  August  31, 1979,  pursuant  to  the 
provisions  of  10  CFR  212.131. 

Since  the  issuance  of  the  certification 
provisions,  the  need  has  become 
apparent  for  a  procedural  amendment  to 
those  provisions,  extending  the  August 
31, 1979  deadline  for  the  one-time 
elections  by  crude  oil  producers  set 
forth  in  §  212.131  (a)(2)(iii)  and  (a)(3)(iii). 

The  DOE  has  also  received  many 
inquiries  as  to  the  manner  in  which  a 
producer  may  comply  with  the 
requirement  set  forth  in  §  212.131  to 
certify  to  a  first  purchaser  the  amount  of 
lower  tier  and  upper  tier  crude  oil 
included  in  sales  of  crude  oil  produced 
from  a  property  for  which  an  updated 
BPCL  or  unit  BPCL  is  elected. 
Interpretative  amendments  to  clarify 
this  provision  are  also  necessary. 

Accordingly,  the  certification 
requirements  of  §  212.131  (a)(2)  and 
(a)(3)  are  being  revised  to  make  the 
technical  changes  set  forth  below. 

11.  Amendments  Adopted 

The  date  specified  in  amended 
§  212.131  (a)(2)(iii)  and  (a)(3)(iii)  with 
respect  to  compliance  with  the  one-time 
election  requirements  provides  that  such 
elections  must  be  made  on  or  before 
August  31, 1979.  However,  in  view  of  the 
other  amendments  to  the  regulations 
under  which  producers  were  required  to 
make  extensive  recomputations  and 
certifications  no  later  than  August  31. 
1979,  with  respect  to  crude  oil  produced 
and  sold  from  marginal  properties  or 
newdy  discovered  crude  oil  produced 
and  sold  in  June  1979,  it  does  not  appear 
that  sufficient  time  was  allowed  for 
some  producers  to  make  the  one-time 
election  to  update  a  property’s  BPCL  or 
unit  BPCL. 

Accordingly.  §  212.131  (a)(2)(iii)  and 
(a)(3)(iii)  are  hereby  amended  to  permit 
a  producer  to  elect  to  update  the  BPCL 


or  unit  BPCL  for  any  property  on  or 
before  December  31, 1979. 

Section  212.131  requires  a  producer  to 
certify  to  the  first  purchaser  of  any 
crude  oil  the  amount  of  such  crude  oi! 
that  is  classified  as  lower  tier  or  upper 
tier  crude  oil.  Pursuant  to  §  212.131 
(a)(2)(i)  and  (a)(3)(i),  a  producer  may 
comply  with  this  requirement  by  a  one¬ 
time  certification  of  a  property's 
monthly  BPCL  or  unit  BPCL  to  the 
purchaser  where  crude  oil  from  the 
property  is  sold  to  only  one  first 
purchaser.  At  the  time  amendments 
were  adopted  to  allow  the  BPCL  or  unit 
BPCL  to  be  updated,  conforming 
amendment  to  these  "blanket" 
certification  provisions  were 
inadvertently  omitted. 

Accordingly,  §  212.131  (a)(2)(i)  and 
(a)(3)(i)  are  hereby  amended  to  permit  a 
producer  to  satisfy  the  certification 
requirements  of  §  212.131  with  respect  to 
upper  and  lower  tier  crude  oil  by  making 
a  "blanket"  certification  of  a  property’s 
updated  BPCL  or  unit  BPCL  to  a  sole 
first  purchaser. 

Additionally.  §  212.131(a)(3)(iii)  is 
amended  to  refer  to  paragraph  (h)  of 
§  212.75  as  the  provision  by  which  a  unit 
BPCL  may  be  established  based  on  old 
oil  produced  from  a  unitized  property 
during  the  six-month  period  ending 
March  31, 1979.  This  conforming 
amendment  was  inadvertently  omitted 
when  paragraph  (h)  was  renumbered  as 
such  in  44  FR  25828  (May  2, 1979). 

It  should  be  noted  that  the 
amendments  being  made  today  do  not 
relieve  any  producer  of  the  general 
obligation  of  §  212.131  to  provide  an 
appropriate  certification  with  respect  to 
each  sale  of  domestic  crude  oil.  The 
amendments  to  §  212.131  being  adopted 
today  are  effective  immediately.  In  this 
regard,  producers  that  did  not  make  a 
one-time  election  by  August  31,  1979,  are 
precluded  from  certifying  any  additional 
quantities  of  upper  tier  crude  oil  to  first 
purchasers  for  the  month  of  June,  1979, 
as  10  CFR  212.72  defines  "new  oil"  to 
exclude  any  crude  oil  not  certified  as 
such  within  2  months  of  the  month  in 
which  it  was  produced  and  sold,  except 
where  such  recertification  is  explicitly 
required  or  permitted  by  DOE  order, 
interpretation  or  ruling.  The 
amendments  that  are  being  adopted 
today  do  not  constitute  such  an  explicit 
requirement  or  permission  to  recertify 
any  crude  oil.  Thus,  if  a  producer  elects 
to  update  the  BPCL  or  unit  BPCL  for  any 
property  in  November,  1979,  additional 
volumes  of  upper  tier  crude  oil  may  be 
certified  only  for  the  month  of 
September,  1979  or  any  succeeding 
month. 
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III.  Procedural  Requirement 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
section  404(a)  of  the  Department  of 
Energy  Act,  we  have  referred  these 
amendments  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  a 
determination  whether  the  amendments 
would  significantly  affect  any  matter 
within  the  Commission’s  jurisdiction. 
Following  an  opportunity  to  review 
these  amendments,  the  FERC  has 
determined  that  the  amendments  do  not 
significantly  affect  any  of  its  functions. 

B.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  787  et  seq.,  Pub.  L.  93-275,  as 
amended),  the  delegate  of  the  Secretary 
of  Energy  shall,  before  promulgating 
proposed  rules,  regulations,  or  policies 
affecting  the  quality  of  the  environment, 
provide  a  period  of  not  less  than  Five 
working  days  during  which  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  may  provide 
written  comments  concerning  the  impact 
of  such  rules,  regulations,  or  policies  on 
the  quality  of  the  environment. 

A  copy  of  these  amendments  was  sent 
to  the  EPA  Administrator.  The 
Administrator  commented  that  he  does 
not  foresee  these  amendments  having  an 
unfavorable  impact  on  the  quality  of  the 
environment. 

C.  National  Environmental  Policy  Act 

It  has  been  determined  that  this  rule 
does  not  constitute  a  “major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment"  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA).  42  U.S.C.  4321  et 
seq.,  and  therefore  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  by  NEPA  and 
the  applicable  DOE  regulations  for 
compliance  with  NEPA.  This 
amendment  is  technical  in  nature  and 
has  no  effect  on  the  environment. 

D.  Section  501  of  the  DOE  Act 

Pursuant  to  section  501(c)(1)  of  the 
DOE  Act,  if  we  determine  that  no 
substantial  issue  of  fact  or  law  exists 
with  respect  to  a  rule  and  that  the  rule  is 
unlikely  to  have  a  substantial  impact  on 
the  Nation’s  economy  or  large  numbers 
of  individuals  or  businesses,  we  may 
promulgate  the  rule  in  accordance  with 
section  553  of  title  5,  United  States 
Code,  rather  than  with  the  additional 
procedural  requirements  of  the  DOE 
Act. 

These  amendments  to  §212.131  are 
procedural  and  interpretative  in  nature 
and  do  not  raise  substantial  issues  of 


fact  or  law.  Nor  are  the  amendments 
likely  to  have  a  substantial  impact  on 
the  Nation’s  economy  since  they  merely 
extend  the  time  period  in  which  a 
producer  may  elect  to  update  the  BPCL 
for  a  property.  Moreover,  the 
amendments  do  not  change  the 
substance  of  the  existing  Mandatory 
Petroleum  Price  Regulations.  Therefore, 
the  amendments  are  not  likely  to  have  a 
substantial  impact  on  large  numbers  of 
individuals  or  businesses.  It  is  for  this 
reason  that  the  amendments  shall  be 
promulgated  only  in  accordance  with 
section  553  of  title  5,  United  States 
Code. 

E.  Section  553  of  the  Administrative 
Procedure  Act 

Section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.,  Pub. 
L.  89-554)  requires  that  general  notice  of 
a  proposed  rulemaking  be  published  in 
the  Federal  Register,  except  when  the 
agency  for  good  cause  finds  that  notice 
and  public  procedure  thereon  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  or  when  the  rule  is 
procedural  or  interpretative.  We  find 
that  the  advance  notice  and  public 
comment  procedures  required  by  section 
553(b)  would  be  unnecessary  in  this 
case  since  these  amendments  to 
§  212.131  are  technical  in  nature  and  do 
not  change  the  substance  of  the 
regulations.  Moreover,  the  notice  and 
comment  procedures  are  not  required 
because  the  amendment  to  the  date  by 
which  the  certification  must  be  filed  is 
procedural,  and  the  amendments 
clarifying  how  a  producer  may  certify  to 
a  first  purchaser  are  interpretative. 

Subsection  (d)  of  §  553  requires  that 
the  publication  of  a  rule  be  made  at 
least  30  days  before  the  effective  date  of 
the  rule,  unless  the  rule  relieves  a 
restriction  or  is  an  interpretative  rule.  By 
extending  the  date  by  which  a  producer 
may  elect  to  update  the  BPCL  or  unit 
BPCL,  these  amendments  relieve  a 
restriction  in  the  price  regulations  and 
therefore  are  exempt  from  section 
553(d).  The  amendments  clarifying  how 
a  producer  may  certify  to  a  first 
purchaser  are  interpretative  and 
therefore  are  exempt  from  section 
553(d). 

F.  Executive  Order  12044 

Executive  Order  12044  (43  FR  12661, 
March  23, 1978)  requires  the  agencies 
subject  to  it  to  publish  all  “significant” 
regulations  for  advance  public  comment 
for  a  minimum  of  60  days.  Section  2(e)  of 
the  Executive  Order  directs  the  agencies 
to  establish  criteria  to  identify  which 
regulations  are  significant.  DOE’s 
implementing  procedures  are  contained 
in  DOE  Order  2030  (44  FR  1032,  January 


3, 1979).  The  DOE  procedures  explain 
that  regulations  are  "significant"  unless 
they  are  not  expected  to  effect  important 
policy  concerns  or  to  engage  much 
public  interest.  The  amendments 
adopted  today  are  technical  in  nature 
and  do  not  address  important  policy 
concerns.  We  find,  therefore,  that  these 
amendments  to  the  price  regulations  are 
not  “significant"  under  DOE’s  * 
implementing  procedures  and  do  not 
invoke  the  60  day  advance  public 
comment  requirement  of  Executive 
Order  12044. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq.,  Pub.  L.  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq.,  Pub.  L  93-275,  as 
amended,  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163,  as  amended,  Pub.  L  94-385.  Pub.  L 
95-70,  Pub.  L  95-619,  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq.,  Pub.  L.  95-91,  Pub.  L.  95- 
509,  Pub.  L.  95-619.  Pub.  L.  95-620,  and  Pub.  L 
95-621;  E.0. 11790,  39  FR  23185;  E.0. 12009,  42 
FR  46267) 

In  consideration  of  the  foregoing,  Part 
212  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

Issued  in  Washington,  D  C.,  November  7, 
1979. 

David  J.  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 

Section  212.131  is  amended  in 
paragraphs  (a)(2)  and  (a)(3)  to  read  as 
follows: 

§  212.131  Certification  of  domestic  crude 
oil  sales. 

***** 

(a)  *  * 

(2)  Non-stripper  well  properties,  (i) 
With  respect  to  each  sale  of  crude  oil 
from  a  property  which  has  not  qualified 
as  a  stripper  well  property,  the  producer 
shall  certify  in  writing  to  the  purchaser 
the  number  of  barrels,  if  any,  of — 

(A)  Lower-tier  ("old”)  crude  oil 
(separately  identifying  any  California 
lower  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale); 

(B)  Upper-tier  ("new”)  crude  oil 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  excluding  any  crude  oil 
transported  through  the  trans-Alaska 
pipeline; 
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(C)  Crude  oil  transported  through  the 
trans-Alaska  pipeline;  and 

(D)  Incremental  tertiary  crude  oil  as 
determined  pursuant  to  $  212.78; 

(E)  Tertiary  incentive  crude  oil  as 
determined  pursuant  to  §  212.78;  and 

(F)  Newly  discovered  crude  oil  as 
determined  pursuant  to  §  212.79. 

With  respect  to  any  property  (except  a 
property  with  respect  to  which  any 
amount  of  crude  oil  is  or  at  any  time  has 
been  certified  by  the  producer  as 
incremental  tertiary  crude  oil)  which  has 
not  qualified  as  a  stripper  well  property, 
and  from  which  crude  oil  is  only  sold  to 
one  purchaser,  the  requirements  of  this 
paragraph  (a)(2)(i)  may  be  complied 
with  by  a  one-time  certification  to  the 
purchaser  of  the  property's  monthly 
base  production  control  level 
determined  pursuant  to  §  212.72, 
whether  based  upon  production  and  sale 
of  crude  oil  in  1972,  upon  production  and 
sale  of  old  crude  oil  in  1975,  or  upon 
production  and  sale  of  old  crude  oil 
during  the  six-month  period  ending 
March  31, 1979,  and,  if  applicable,  either 
the  property’s  adjusted  base  production 
control  level  determined  pursuant  to 

§  212.76  or  the  information  necessary  to 
compute  such  adjusted  base  production 
control  level  pursuant  to  §  212.76; 
Provided,  however,  That  the  producer 
shall  certify  to  the  purchaser  the 
amounts  and  gravity  of  California  lower 
tier  crude  oil  and  California  upper  tier 
crude  oil  in  each  sale. 
***** 

(iii)  The  certification  required  under 
this  paragraph  (a)(2)  of  this  section  shall 
be  made  within  the  consecutive  two- 
month  period  immediately  following  the 
month  of  September  1976,  or,  with 
respect  to  any  property  from  which 
crude  oil  has  not  been  produced  and 
sold  prior  to  September  30, 1976.  the 
certification  required  under  this 
paragraph  (a)(2)  of  this  section  shall  be 
made  within  the  two-month  period 
immediately  following  the  first  month  in 
which  crude  oil  is  produced  and  sold. 
With  respect  to  any  property  for  which  a 
base  production  control  level  is 
determined  pursuant  to  the  provisions  of 
paragraph  (c)(1)  of  the  definition  of 
“Base  production  control  level,"  the 
certification  required  under  this 
paragraph  (a)(2)  of  this  section  shall  be 
made  on  or  before  December  31. 1979. 
***** 

(3)  Ur.itized properties,  (i)  With 
respect  to  each  sale  of  crude  oil  from  a 
unitized  property  for  which  the  producer 
has  determined  a  unit  base  production 
control  level,  the  producer  shall  certify 
in  writing  to  the  purchaser  the  number' 
of  barrels  of — 


(A)  Lower-tier  (“old”)  crude  oil 
(separately  identifying  any  California 
lower  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  lower  tier  oil  at  the  time  of 
the  sale); 

(B)  Upper-tier  (“new”)  crude  oil,  if  any 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  including  either  “actual 
new  crude  oil"  or  "imputed  new  crude 
oil"  determined  pursuant  to  §  212.75(b), 
but  excluding  any  crude  oil  transported 
through  the  trans-Alaska  pipeline; 

(C)  Crude  oil  transported  through  the 
trans-Alaska  pipeline,  if  any; 

(D)  Incremental  tertiary  crude  oil 
determined  pursuant  to  §  212.78; 

(E)  Tertiai^  incentive  crude  oil  as 
determined  pursuant  to  §  212.78; 

(F)  Imputed  stripper  well  crude  oil.  if 
any,  determined  pursuant  to  §  212.75(b); 
and 

(G)  Imputed  newly  discovered  crude 
oil,  if  any,  determined  pursuant  to 

|  212.75(b). 

With  respect  to  any  unitized  property 
(except  such  a  property  with  respect  to 
which  any  amount  of  crude  oil  is  or  at 
any  time  has  been  certified  by  the 
producer  as  incremental  tertiary  crude 
oil)  for  which  the  producer  has 
determined  a  unit  base  production 
control  level,  and  from  which  crude  oil 
is  only  sold  to  one  purchaser,  the 
requirements  of  this  paragraph  (a)(3)(i) 
may  be  complied  with  by  a  one-time 
written  certification  to  the  purchaser 
of — 

(7)  The  monthly  unit  base  production 
control  level,  determined  pursuant  to 
§  212.75(b)  or  (h); 

***** 

(iii)  The  certification  required  under 
this  paragraph  (a)(3)  of  this  section  shall 
be  made  within  the  consecutive  two- 
month  period  immediately  following  the 
month  of  September  1976,  or,  with 
respect  to  any  unitized  property  for 
which  a  unit  base  production  control 
level  has  not  been  established  prior  to 
September  30, 1976,  the  certification 
required  under  this  paragraph  (a)(3)  of 
this  section  shall  be  made  within  the 
consecutive  two-month  period 
immediately  following  the  first  month  in 
which  such  unit  base  production  control 
level  is  established.  With  respect  to  any 
unitized  property  for  which  a  unit  base 
production  control  level  is  established 
pursuant  to  the  provisions  of  §  212.75(h). 
the  certification  required  under  this 


paragraph  (a)(3)  of  this  section  shall  be 
made  on  or  before  December  31, 1979. 
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